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ACT:

Constitution of India, 1950, Arts. 19(1) (a), (b) and (d)-
Ri ght of citizens to hold public neetings on public streets-
I f fundanental right.

Bonbay Police Act, 1951, s. 33(1) (O and r. 7 of ' Rules
franmed thereunder-Rule requiring prior permssion f or
hol ding neetings-Rules if wultra vires section-Rule, if
vi ol ates fundanmental rights.

HEADNOTE

The appellant whose application for permssion to hold a
public neeting on a public street was rejected contended in
a wit petition in the Hgh Court, (1) that the rules franed
by the first respondent under s.33(1) (O~ of -the Bonbay
police Act. 1951, were ultra vires section in that the sub-
section does not authorise frami ng of rules requiring prior
perm ssion for holding neetings and (2) that the sub-section
and the rules were violative of the fundanental rights
guaranteed under art.19(1) (a)and (b) of the constitution
The High Court dismissed the petition

HELD : (per Curiam) : Rule 7 of the rules is wvoid.  [283F
293E; 299D

(Per S. MSikri, CJ., AN Ray and P. Jagannohan
Reddy, JJ):

(1) The inpugned rules are not ultra vies s/33 (1) in so
far as they require prior permission for holding neetings,
[ 280B- C]

Sub-section 33 (1) (0) proceeds on the basis that the public
has a right to hold assenblies and take processions on and,
along sawn though It is necessary to regulate the conduct
and behaviour or action of’ persons constituting such
assenblies or processions in order to safeguard the rights
of citizens and in order to preserve public order. The word
"regulate’ would include the power to prescribe t hat
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perm ssion in witing should be taken a few days before the
hol ding of a neeting on a public street. The inpugned rules
do not prohibit the holding of neetings but only prescribe
that perm ssion should be taken. [275B-E]

(2)(a) Section 33(1) (0) does not violate Art. 19(1) (b),
and Art. 19(i) (a) is not attracted to the facts of ’the
case. The dub-section has nothing to do with the formation
of assenblies and processions but only deals with persons as
nmenbers of assenblies and processions. The subsection
enables the Conmmi ssioner to nmake rules to regulate the
assenbl i es and processions. Wthout such rules, in crowded
public streets, it would be inpossible for citizens to enjoy
their wvarious rights. Indeed, the section may be said to
have been enacted in aid of the rights under Art. 19

(1) (a) and 19(1) (d). [281B-D

(b)It could not be contended by the 'respondent that as
under the Common Law of Engl and no one has a right to hold a
nmeeting on a highway, and the sane |aw prevails in India.
and therefore, the word "regulate’ neans a right to prohibit
the holding of ~a neeting also. In India, the law has
devel oped- on ~slightly different lines, and a <citizen in
I ndi a had, before the Constitution, a right to hold neetings
on public streets subject to the control of the appropriate
authority regarding thetinme and place of the nmeetings and
subj ect to considerations of public

267

order Wiile prior to the coming into force of t he
Constitution, the right to assenbl e coul d have been abri dged
or taken away by law, after the conming into force of the
Constitution, the right cannot™ be abridged except by
i mposi ng reasonable restrictions. There is nothing wong in
requiring prior permssion to be obtained before holding a
public neeting a public street, for the Tight which flows
from Art. 19(1)(b) is not a right to hold a neeting at any
pl ace and tine. But, the State can only make regulations in
aid of the right of assenbly of each citizen and can only
i npose reasonable restrictions in the interest of public
order. in the present case, however, r. 7 does not give any
guidance to the officer authorised by the Conmissioner of
Police as to the circunstances in_which he can refuse
perm ssion to hold a public neeting. The officer cannot _be
expected to read the marginal note to s. 33 or to |ook at
the schenme of the Act to spell out the Iimtations on his

di scretion. Therefore, the rule, which confers arbitrary
powers on the authorised officer nust be struck down. The
other rules which nerely lay down the procedure for
obt ai ni ng perm ssion cannot survive, but, it is not

necessary to strike themdown, for, "without r. 7,  they
cannot operate. Rule's 14 and 15 deal both with processions

and public neetings and their validity, in so far as
processions are concerned, is not affected. [281D-G ' 282H
283A-C]

Part hasar adi ayyangar- v. Chinnakrishna Ayyangar, [.L.R

[1882] 5 Mad. 304, Sundram Chetti v. The Queen |.L.R [1883]
6 Mad. 203, Sudagopachariar v. A Ranma Rao, |.L.R [1903] 26
Mad. 376, Vijiraghava Chariar v. Enmperor, |.L.R [1903] 26
Mad, 554 Hasan v. Mihaneed Zanman, 52 J.A. 61, Chandu Sajan
Patil v. Nyahal chand, A 1.R 1950 Bom 192, Shaikh Piru Bux
v. Kalandi Pati, (Gvil Appeal No. 25 of 1966 dated October
29, 1968, Saghir Ahmad v. State of U.P., [1955] 1 S.CR
107, C. S.S. Mtor Service v. State of Madras, [1952] 2
ML.J. 894, Railway Board v. Narinjan Singh, [1969] 3 S.C. R
548, Babulal Parata v. State of Maharashtra, [1961]] S.C R
423, Cox v. Louisiana, 13 L. Ed. 21, 471, Hagua v. C. I.QO 83
L. Ed. 1423, Blackwell’s Law of Meetings (9th Edn. P. 5)
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and Dicey's Law of the Constitution (10th Ed.) p.p. 271-72,
referred to

(Per K K Mathew J.): (1) Wat s. 33 (1) (O provides is
maki ng of rules for regulating’ the conduct and behavi our
or action of persons constituting assenblies. The sub-
section presupposes, an assenbly and authorises the making
of rules for 'regulating the conduct, behaviour or action
of the persons who arc nenbers thereof. A power to regulate
implies the continued existence of that which is to be
regul ated. The power normally doe,, not include a power to
prohibit. The juxtaposition, of the words 'regulating’ and
"prohibiting’ ins. 33 (1) (x) and the express rant of a
power to prohibit to the rule making authority ins. 33 (1)
(p) and (q) indicate that the context in which r. 7 occurs
shows that a power to prohibit is not contenplated by the
power to regulate. But r. 7.inpliedly gives power to the
Conmi ssi oner of Police to refuse pernmission to hold a public
nmeeti ng. Therefore, ~r. 7 is ultra vires s. 33 (1) (0).
[ 285B-E, F-H]

Toronto. 'v. Virgo [1896] A . C. 88, Ontario v. Canada [1896]
A. C. 348 and Birmi ngam and M dl-and Mt or Mtor Omibus Co.
Ltd. v. Wbrcestershire County Council, [1967] 1 WL.R 409
referred to.

(2)Also the right to hold public nmeeting in a public
street is a fundamental right and r. 7, which gives an
ungui ded di screti on dependent on the subjective whimof the
authority to grant or refuse permission to, hold such a
nmeeting, cannot be held to be valid. [293E]

Freedom of assenbly is an essential el enent of a denocratic
system The basic assunption-in-a denocratic polity is that
Gover nnent shal

268

based on the consent of the governed. But the consent of
the governed inmplies not only that the consent shall be free
but also that it shall be grounded on adequate information
and discussion. At the root of this concept lies the
citizens right to neet face to face with others /for the
, di scussion of their ideas and problens, and public streets
are the ’'natural’ ©places for expression of opinion and
di sseni nation of ideas. [291E-H

Public procession are prima facie | egal but a public meeting
is not one of the uses for which highways have -been
dedi cated. Public nmeeting in open places and public streets
form & part of the tradition of our national life.” In the
pro- | ndependence days such neetings have been held in~ open
spaces and public streets and the peopl e have cone to regard
it as a part of the privileges and immunities. The framers
of the Constitution were aware that public neetings were
being held in public streets and that the public have /cone
to regard it as part of their. rights and privileges as
citizens, perhaps erroneously, but this error was" grounded
on the solid substratum of continued practice over the years
and comuni st error farit jus. |In the US. also the  basis
of’ a citizens privilege to use streets and parks for
comuni cation of views, was the continued de facto exercise
of the right over a nunber of years, and fundanental rights
in India of free speech and assenbly are nodelled on the

Bill of R ghts of the U S. Constitution. But a. public
neeting wll be a nuisance if it appreciably obstructs the
road. The real problemis reconciling the city’s function

of providing for the. exigencies of traffic inits streets
and for the recreation of the public inits parks, with its
other obligations of providing adequate places for public
di scussion in order to safeguard the guaranteed right of
public assenbly. The state and | ocal authorities have a
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virtual. nonopoly of every open space at which an outdoor
neeting can be held, and they can close the street-,, ,and
park,, entirely to public neetings, the practical result

would be that it would be inpossible to hold any open-air
nmeetings in any large city. and the confernent of a
fundanental right of public assenbly would then beconme an
exercise in futility. [290A-C; 292A-H

However, the power of the appropriate authority--to inpose
reasonable regulations, in order to assure the safety and
conveni ence of the people in the use of public highways has
never been regarded as inconsistent with the fundanenta
right of assenbly. A systemof licensing as regards the
time and the manner of holding public neetings on public
streets wll not be regarded as an abridgenent of the
fundanental right of public assenbly or of free speech if
definite standards are provided by the I aw for the guidance
of the licensing authority. ~But 'inr. 7, there is no
mention of the reasons for which an application for a
licence can be rejected. The vesting of such unregul ated
di scretionary power in a licensing authority has a ways been
consi dered is bad. [293B-D

Saghir Ahmad v’ The State of U P. and, OQthers, [1965] 1
S .CR 707, Ex-parte Laws, [1888] 21 QB.D. 191, Reg. V.
Cuni nghame Craham and Burns, (1886-90) Cox’s Cr. Law Cases,
Vol . 16. 420, [1912] 2 Car s. 674, 677, G| v., Carson and
Nield, [1917] 2 K B. 674, 677, De Morgan 'v. Metropolitan
Board of W rks, [1880] 5 QB.D, 155, Beatty v. G /IIhanks.
[1882] 9 QB.D. 308 Burden v. Rigler and another (1911) L.R
| K B. 377. Harrison v. Duke of Ratland, (1893) 1 QB. 142
Manzur Hasan v. Mihamad Zaman 52 |.A. 61, Chandu Sal an
Patil v. Nyahal Chand A 1.R 1950 Bom 192, < Lowdens v.
Keaveney, (1903) 2 |I.R 82, Davis v. Messachusetts. 167 U. S.
43 (1097) Hague v., C. 1.0 307,U S. 496, Kunz v. New York,
340 U.S. 290 Shuttlesworth v. Birm ngham 394 U S. 147,
Express Newspapers (Private) Ltd. and Another v. The Union
of India and Ot hers, [1959] S.C R 12, N enotko v. Mryland,
340 U. S. 208, NAACR v.
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Button, 371 U.S. 415 (1968), Dicey's Law of Constitution
(10th Ed.) pp. 271-72, Hal sbury’s Law of England (‘Hail sham
Ed.) Vol. 16 p. 362 Public Meetings and Processions by
Goodhart, Canbridge Law of Journal (1936-38), Vol. 6, 171
referred to.

(Per M H Beg, J.): (1) In view of the definition of public
street in s. 2(15) of the Bonmbay Police Act; which is wider
than the conmonly accepted neaning of a 'public street’ and
the purposes for which it is deened to be dedicated, the
public can hold a neeting at a place falling wunder. the
definition of street. The term ’'public neeting’ is
general ly used for a gathering of persons who stand or take
their seats at a particular place so as to be addressed by
somebody. ;Such a neeting, if held on a highway, nust
necessarily interfere with the user of the highway by others
who want to use it for the purpose for which the highway is
dedicated. |If this is so, the Commi ssioner of Police could
be authorised to regulate it in the manner contenplated by
r. 7, provided there are sufficient safeguards, against
m suse of such a power. [297C-E; 298E-(

(2)In the matter of holding public: meetings on a public
street the lawin India is not different from the law n
Engl and. There is no separate. right of ’'public neeting
let alone a constitutional fundanmental right attached to
public streets which are dedicated for the particular
purpose of. passing and repassing. Any recognition of a
right to hold a nmeeting will obviously be inconsistent wth
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the purpose for which public streets ire dedicated. A
neeting held on a highway will not necessarily be 'illegal
it may be sanctioned by customor rest on permssion; but a
nere erroneous assunption can never formthe basis of a
right unless buttressed by something stronger. It is also
true that there is a well recognised right of taking, out
processi ons on public thoroughfares in India as an incident
of the well-. understood right of their user by the public.
But, the right to take out a processionis different from
the right to hold a public neeting and the, forner could
root be converted and expanded into the latter. The right
to hold a public meeting may be linked with or even flow out
of rights under Art. 19(1) (a) and (b), yet the right to
hold a neeting at a particular. place rmust rest on the proof
of user of that place for the exercise of a, fundanenta
right and, the right to such a user must be established in
each particular case quite apart from and independently of
the fundamental , rights, guaranteed by Art. 19(1). The |aw
in US. as laid down in Hague v. C. 1.0 (307 U S. 496) also
appears to be that whatever rights can be properly exercised
by nmenbers of the public on a public thoroughfare nmay be
exercised there but the others could be exercised in a park
where a public nmeeting could be held. Even otherw se
whatever may be the lawin U S., there is no authority for
the proposition that there is an wunconditional right of
hol ding a public nmeeting at every public place, nmuch | ess on
a public thoroughfare or street in India as a necessary
i ncident of the. fundamental rights either of free speech or
of assenbly. [294D G 295B- D297E-H]

Al though, the right to hold a public neeting at . a public
place may not be a fundanmental right by itself, yet, it is
so closely connected with fundanental rights that a power to
regulate it should not be left in a nebulous state. it
should be hedged round with sufficient ~safeguards | against
its msuse even if it is to be exercised by the Comm ssi oner
of Police. But, r. 7 is so worded as to enable the
Comm ssioner to give or refuse permssion to hold a public
neeting at a place failing within the definition of "a
street" wthout giving reasons for either a refusal  or a
permission. it will, therefore. be possible for him under
the guise of powers given by this rule. to discrinnate.
when the rule does not indicate the circunstances in which
perm ssion may be given or refused. The rule of law that
the Constitution contenplates demands the existence  of
adequat e nmeans to check posibili -

270

ties of msuse of every kind of power |odged in officials of
the St-ate. Therefore, the rule should be struck down as
contravening Art. 14, although, if the repercussions on the
rights guaranteed by Art. 19(1) (a) and (b) were also /taken
into account, it could be struck down as an unreasonable
restriction on those rights as well. [298G H, 299A-G

Saghir Ahnmed v. State of UP., AI.R 1954 S.C ' 720,
Muni ci pal Board, Manglaur v. Shri Mahadeoji Mharaj, [1965]
2 S.CR 242, Lakshnmidhar Msra & Os. v. Bengalal A Il.R
1950 P.C. 56 Hal sbury’'s Laws of England (3rd Ed.) Vol. 19,
p. 73 Blackwell’'s Law of Meetings (9th Ed.) p. 5 and Dicey’s
Law of Constitution (10th Ed.) pp. 271-72, referred to.

JUDGVMVENT:

CRI M NAL APPELLATE JURI SDICTION : Criminal Appeal No. 152 of
1970.

Appeal by certificate fromthe judgnent and order dated
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Decenmber 12, 1969 of the Qujarat H gh Court at Ahnedabad in
Special Crimnal Application No. 42 of 1969.
M K. Ramanurthi, J. Ramanurthy, for the appellant.
B. Sen, P. Ranesh and S. P. Nayar, for the respondents.
The Judgnent of Sikri C.J., Ray and Jagannmohan Reddy, JJ.
was delivered by Sikri, CJ. Mathew, and Beg, JJ. delivered
separ at e opi ni ons.
Sikri, CJ. This appeal by certificate granted by the
Gujarat High Court raises an inportant question as to the
right of citizens in India to hold public neetings on public
streets, and the restrictions which can be placed on that
right.
On August 30, 1969 the appellant made an application to the
Poli ce Conmi ssioner, Ahnmedabad, for permission to hold a
public neeting near Panch Kuva Darwaj a, Ahnmedabad, on Sep-
tember 4, 1969 at 8.00 p.m in connection with the Al India
students’ strike sponsored by All India Students Federation
to be organi sed on Septenber 5, 1969.
On Septenber 2, 1969, this perm ssion was refused because
the "application was not sent 5 days before the day of the
neeting as required by notification of the Comn ssioner of
Police, No. 982/66 dated February 15, 1966. "The appell ant
was also informed that "holding a neeting with or w thout
| oudspeaker, wi thout the perm ssion, amunts to an offence.”
On  August 30, 1969 the appellant had al so applied for per-
m ssion to hold another public neeting on Septenber 5, 1969.
The Deputy Police Comm ssioner informed himon Septenber 2.
1969, that the permission "cannot be granted inasnmuch as a
neeting was held on 7-8--69 under a simlar. permssion
whereafter certain elenents had indulged inTrioteering and
caused nischief to private and public properties,  regarding
which a crinme
271
al so has been registered". He was alsoinforned that "in
view of the present position, it is not possible to 'grant
such permission in order to maintain | aw and order." He was
further asked to note that "holding nmeeting with or  without
a | oudspeaker without perm ssion anounts to an of fence."
The appellant thereupon filed a petition under Art. 226 of
the Constitution, on Septenmber 3, 1969, praying inter alia.
(1) to quash the orders mentioned above;
(2) to declare s.33(0) read with s.33(y) of
the Bonbay Police Act (hereinafter called the
Act) voi d;
(3) to declare the rules Nos. 7to 11, 14
and 15 of the Rules for Processions and Public
Meetings hereinafter called the Rules) void;
and
(4) to declare that the petitioner was
entitled to hold public neetings on Septenber
4, 1969 and Septenber 5, 1969 wi t hout
obt ai ni ng permni ssion fromthe respondent.
By the time the case was heard, the two inpugned orders had
become infructuous by |apse of tine. The High Court,
however. exam ned the other contentions raised before it
because it felt that the organization, of which t he
appel l ant was an office bearer, had to organi se neetings on
a nunber of occasions and every tine the question of
appl yi ng for perm ssion would arise.
The rel evant statutory provisions that applied to Ahnedabad
are as follows :
Bonbay Police Act, 1951
"33(1) The Conmissioner and the District
Magi strate, in areas under their respective
charges or any part thereof, may make, alter




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 29

or rescind rules or orders not inconsistent
with this Act for;
(n)l'icensing, controlling or, in order to
prevent t he obstructi on, i nconveni ence,
annoyance, risk, danger or damage of t he
residents or passengers in the vicinity,
prohi biting the playing of nusic, the beating
of druns, tomtons or other instruments and
bl owi ng or sounding of horns or other noisy
instruments in or near streets or public
pl aces;
(o)regul ating the conduct of and behavi our
or action of persons constituting assenblies
and processions on or along the streets and
prescribing in the case of processions. the
routes by which, the order in which and the
times at which the sane nmay pass;
* * * * * *
272
(y)prescribing the procedure in accordance
wi th which any licence or perm ssion sought to
be obtai ned or required under this Act should
be applied for and fixing the fees to be
charged for any such |licence or permssion.”
In exercise of the powers, conferred by Causes (n), (0)
and. (y) of sub-section (1) of Section 33 of the Bonbay
Police Act, 1951 (Bom Act XXI|I of 1951) read with Section
4 of the Bonbay State Comm ssioners of Police Act of 1959
(Bom Act LVI of .1959), the Conmi ssioner - of Police,
Ahrmedabad City, with the previous sanction of the Governnent
of Qujarat, nade the follow ng rules for conduct,  ‘behaviour
and action of persons desirous of conducting processions or
hol di ng or convening public neetings in the areas covered by
the Conmi ssionerate of Police, Ahnmedabad City. Rules (1) to
(6) deal with processions. Rule (6) may be reproduced.
"6. Subject to the, provisions of the
foregoing rules and subject to the inposition
of such conditions as may be deened necessary,
a permission shall be granted, unless the
of ficer concerned is of opinion-that the pro-
cessi on proposed to be organi sed or taken out
shall be prohibited, in which case he shal
forth with refer the application together wth
his report thereon for the orders of -the
Comm ssi oner of Police, Ahnmedabad City.
No permi ssion shall be required for a-bonafide
religious or marriage procession consisting of
less than 100 or a funeral procession of a
person who has died a natural death."
Rules (7) to (13) deal with holding of public neetings.
Rule (14) and Rule (15) apply to both processions and public
nmeeting. Rules (7), (8), (9), (11) and (14) are reproduced

bel ow. Rule (15) makes the infringnment of rules and
condi tions puni shabl e.

.5

" (7). No public neeting with or wthout | oudspeaker

shall be- held on the public street within the jurisdiction
of the Conmmi ssionerate of the Police, Ahmedabad City unless
the necessary permission in witing has been obtained from
the of ficer authorised by the Conm ssioner of Police.

(8). The, application for perm ssion shall be nmade in
witing and shall be signed by the persons who intend to
organi se or pronote such a neeting.

273

(9). The application shall be nade to the officer
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authorised to issue permission not less than 5 days before
the time, at which the public neeting is to start.

(11). The applicant or his representative shall remain
present during the Public Meeting with the permssion
granted to him and shall produce the same for inspection by
any Police Oficer whenever required.

(14). The organiser or organisers of the procession or

the public neeting shall on denand furnish a security of
such amount as fixed by the Commi ssioner of Police or any
officer authorised by the Conm ssioner of police in this
behal f, for the due observance of the <conditions of the
per m ssion. "

Before the H gh Court, it was urged on behalf of the appel-
lant as follows :

" (1). Sub-clause (0) of section 3 3 ( 1) of the Bonbay
Police Act does not enmpower the Comm ssioner of Police to
frame rules requiring any person to obtain prior pernission
for holding a meeting and the rule so franed is in excess of
the rul e maki ng power and i s Consequently invalid.

(2) Sub-cl'ause (0) of Section 33(1) of the Bonbay Police
Act suffers from the vice of excessive delegation of
| egi sl ative powers, and-is ultra vires Article 14 in that it
confers uncontrolled, naked and arbitrary powers on the
Conmi ssi oner of Police to grant or refuse permssion at his
sweet wll and pleasure without laying down any guiding
principl es.

(3)Sub-clause (0) of section 33(1) and the Rules framed
thereunder are ultra vires Articles 19(1) (a) .and 1 9 (11)
(b) inasmuch as they put a total ban on the fundanenta
rights of freedom of speech and freedom to assenbl e
peaceably; and even if it be held that the rules put
restriction on the exercise of the said fundanental ' rights,
the same are unreasonable.”

The High Court held, regarding the first ground, that the
word ’'regulating’ "inplies prohibition and, therefore, the
rule providing for prior perm ssion which nay enable the
conm ssioner of Police to prohibit a neeting from taking
place would fall wthin the anbit of clause (0). The
provision contained in clause (y) would not abridge the
meani ng of the word 'regulating’ in clause (0o)."

19-1L348Sup C. 1./73

274

The second contention was repelled by the High Court on the
ground that "a detailed exam nation of t he various
provi si ons of the Act clearly indicates the policy
underlying the Act and provides clear guidance to the
officers who have to exercise powers of framng Rules
conferred onthem"™ The H gh Court observed that "it
cannot besaid that clause (0) confers naked, uncontrolled
and arbitrary powers on the Conm ssioner of Police to /grant
or refuse pernission at his sweet will and pl easure.”
Regarding the third ground it was held that the Rules im
posed reasonable restrictions and were covered by Art.
19(2).

The |earned counsel for the appellant submitted before us
the follow ng propositions :-

(1) Rules 7, 13. 14 and 15 pronul gated by the Conm ssioner
of Police on Cctober 21, 1965 are ultra vires section 33
(1) (o) of the Bonbay Police Act, 1951, as in force in
CGuj arat, inasmuch has the sai d provi si ons do not
authorise framing of rules requiring the prior permssion
for hol ding neetings.

(2)Section 33 (1) (o) of the Act is unconstitutional as it
infringes Art. 19(1) (a) and (b). The restrictions are wide
enough to cover restrictions both within and wthout the
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limt of permssible legislative action affecting such

rights.

(3)In any event the section and the. rules i mpose

unr easonabl e restrictions on the fundamental ri ght

guaranteed to the appellants under Art. 19(1) (a) & (b)
because
(a) the anbit of power conferred on the
Executive is very large and uncontroll ed;
(b) such power 1is open to be exercised
arbitrarily.
(c) the restrictions i nposed are excessi ve;
(d) the procedure and manner of inposition
are not fair and just;
(e) there are no sufficient saf eguar ds
against the msuse of power conferred and
there is no right of representation
(f) the “section and the rules suffer from

vagueness:
(9) the restrictions are not narromy drawn
to prevent the supposed evil and do not

satisfy the touchstone for |egislation dealing

wi th basic freedom namely, precision;

(h) i n del egating powers to the Executive to

i mpose restrictions the legislature has not

provided  adequate standards to pass scrutiny

by accepted tests.
275
(4) The, inmpugned section And rules violate Art.14 as they
enable the authorities to discrimnate between persons
wi t hout just classification.
(5)Section 33(1)(o) suffersfromthe vice of excessive
del egation of |egislative powers and is therefore void.
Conming to the first point raised by the |earned counsel, it
seems to wus that the word 'regulating I'n s. 33(0)  would
include the power to prescribed that permssion in witing
should be taken a few days before the holding of a neeting
on a public street. Under s. 35(0) In(.) rule could be
prescribed prohibiting all meetings or processions. The
section proceeds on the basis that the public has "a right
to hold assenblies and processions on and -along streets
though it is necessary to regul ate the conduct and behavi our
or action of persons constituting such —assenblies or
processions in order to safeguard the rights of citizens and
in order to preserve public order. The word ’regulate’.
according to Shorter Oxford Dictionary, nmeans, "to control
govern, or direct by rule or regulations to subject to
gui dance or restrictions".
The inpugned Rul es do not prohibit the hol ding of rmeetings
but only prescribe that perm ssion should be taken although
it is not stated on what grounds permssion could be
refused. W shall deal with this aspect a little lLater.
It was urged before us that according to the Conmon Law of
Engl and no one has a right to hold a meeting on a highway
and the same |law prevails in India and, therefore, we should
read the word "regulating"” to nean a right to prohibit the
hol ding of a neeting also. ’'Reference was made to Hal sbury,
Third Edition, volune 19, where it is stated that "the right
of the public is a right to pass along a highway for the
purpose of legitimate travel, not to be on it except so far
as their presence is attributed to a reasonable and proper
use of the highway as such. (page 73. para 107).
On page 276 it is stated that "the right of passage does not
i nclude the right torace upon the highway, and to do so
is an indictable nuisance,nor is there any right to organise
or take part in a processionor nmeeting which natural ly
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results in an obstruction and is an unreasonabl e user of the
hi ghway." |In the footnote it is stated that "the right of
the public on the highway is "a right of passage in a
reasonabl e manner and there is no right to hold neetings in
the hi ghway."
Ref erence was al so made to Bl ackwell’s Law of Meetings (9th
edn. p. 5), wherein it is stated as follows :-
"There appears to exist a view that the public
has a right to hold neetings for political and
ot her purposes
276
on the hi ghway. This is an erroneous
assunpti on. A public highway exists for the
purpose of free, passage and free passage
only, and for purposes reasonably incidenta
to this right. . There can be no claimon the
part of persons who desire to assenble for the
purpose - of holding a neeting to do so on the
hi ghway. The claimis irreconcilable with the
purpose for which a highway exists."
I't is further stated at p. 6 as foll ows
"Al though thereis no right on the part of the
public “to bold neetings on a highway, a
nmeeting i s not necessarily unlawful because it
is held on a highway. Thus, it has been held
that a neeting on a public highway may be a
awful neeting within s. 1( 1) of the Public
Meeting Act 1908. Whet her or not it is
unl awful.  depends ~upon the circunstances in
which it is held, e.g., whether or not an
obstruction is caused. But the only clear
right of the public on the highway is the
right to pass and repass over it, ‘although
many ot her things go by tolerance."
W may nmention that Dicey took a slightly di fferent
posi tion. According to Dicey' os Law of the Constitution
(Tenth Edition) pages 271-72
"The right of assenbling is nothing nore than
a result of the viewtaken by the courts as to

i ndividual [liberty of person and individua
liberty of speech. There is no special law
allowing A, B and Cto neet together either in
the open air or elsewhere for a | awf u

purpose, but the right of Ato go where  he
pl eases so that he does not comit a trespass,
and to say what he likes to 13 so that his
talk is not libellous or seditious, the right
of Bto do the like, and the existence of  the
rights of C D, E and F, and so on ad
infinitum lead to the consequence that A, B
C, D and a thousand or ten thousand other
persons, may (as a general rule) neet together
in any place where otherw se they each have a
right to be for a lawful purpose and in_ a
awful manner. A has a right to wal k down the

H gh Street or to go on to a common. B has
the sanme right. C Dand all their friends
have the sane right to go there also. In

other words. A B, Cand D and ten thousand
such, have a right to hold a public neeting;
and as A may say to B that he thinks an Act
ought to be passed abolishing the House of
Lords, or that the House of Lords are bound to
reject any bill nodifying the Consti -

27 7

sane
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tution of their House, and as B may nake the
same remark to. any of his friends, the result
ensues that A and ten thousand nore may hold a
public nmeeting ei t her to  support t he
CGovernment or to encourage the resistance of
the Peers. Here then you have in substance
that right of public neeting for political and
ot her purposes which is constantly treated in
foreign countries as a special privilege to be
exerci sed only subj ect to carefu
restrictions”.
It is not necessary to refer to the English authorities on
the poi nt because in India the |aw has devel oped on
slightly different lines;, especially wth regard to
processions, and the Statutes of the country have treated
the right to take out processions and hold neetings on
streets in a simlar fashion.
I n Parthasaradi ayyangar v. Chinnakrishna Ayyangar(1l) it was
held that persons were "entitled to conduct religious
processi ons through public streets so that they do not
interfere _with the ordinary use of such streets by the
public and subject to such directions as the Magistrates’
may lawfully give to prevent obstruction of the thoroughfare
or breaches of the public peace." Reference was made in this
judgrment (p. 306) toan earlier decision where the Sadar
Court, in Appeal 141 of 1857 (M S.D. 1857, p. 219) had
declared that "the right to pass in procession through the
public streets of ‘a'town in such away as the Magistrate
m ght not object to as dangerous-to the public safety, was a
right inherent in every subject of the state.™
In Sundram Chetti v. The Queen(2), after referring to
certain orders of the Governnent and judicial opinion, the
Court observed :
" Both acknow edged the existence in  every
citizen of the right to use a public | highway
for processional as well as for ordinary
pur pose, % Bot h recogni sed i'n the
Magi strate a power to suspend and regul ate,
and in the police a power to regulate the
exercise of the right."
I n Sadagopacharior v. A Rama Rao(3), the head-note reads
"The right to conduct religious processions
t hrough the public streets is a right
i nherent in every person, provided he does
not, thereby, invade the rights of
(1) I.L.R (1882) 5 Mad. 304; 309. (2) |.L.R (1883) 6 Mad.
203; 215,219. (3) T.L.R (1903) 26 Mad. 376.
278
property enjoyed by others, or cause a public
nui sance or interfere, with the ordinary use
of the streets by the public, and subject to
directions or prohibitions for the prevention
of obstructions to thoroughfares or breaches
(if the peace.”
In Vijiaraghav'a Chariar v. Enperior(l) there was a
di fference of opinion. Benson, J., observed at page 585
"No doubt a highway is primarily intended for
the use of individuals passing and re-passing
al ong it in pursuit of their ordi nary
avocations, but in every country, and
especially in India, highways have, from tine
i menorial, been used for the passing and re-
passi ng of processions as well as " of
i ndividuals and there is nothing illegal in a
procession or assenbly engaging in worship
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whi | e passing along a highway, an nore than in
an individual doing so."

Benson, J. further observed at p. 587, as follows

"The practice of wusing the public
hi ghways for religious processions has existed
in India for thousands of years. Hi story,
literature and tradition all tell us that
religious processions to the village shrines
formed a feature of the national life fromthe
very earliest tines. That atone is sufficient
to raise a presunption that it is lawful and
to throw on those who allege it to be unlawfu

the onus of showing that it is forbidden by
law, but this it admittedly is not. The |aw
recogni zes t he use of the hi ghway by
processi ons as [ awf ul : and gi ves t he
Magi strate” and superior officers of police
power to direct the conduct of assenblies and
processions through the public streets and to
regul ate the use of music in connection with
them and to prevent obstructions on the
occasi on of such assenblies and proces-

sions... ... The law recognises religi ous
processions as lawful just as nmuch as it
recogni zes other processions........ It is

nore reasonable to suppose that he would
dedicate the highway to the purposes for

whi ch, \ in accordance with the custom of the
country, it would he required by the people.
The penal law of India extends a specia
protection against voluntary disturbances to
all assenblies lawfully engaged in 'religious
wor shi p. A procession’is but an assenbly in

notion and if it is, a religious procession.
it is, in ny judgment,

(1) I.L.R (1903) 26 mad. 554.
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entitled to the special protection given by
the Penal Code assenblies |lawfully engaged in
religious worship."

W have referred to these cases in detail because they were

approved of by the Privy Council in Manzur Hasan v. Mihanmred

Zaman(l). In that case the Privy Council held

“In India, there is a right to conduct a
religious procession wth its appropriate
observances through a public street so that it
does not interfere with the ordinary use of
the street by the public, and (subject to
awful directions by the magi strates. A Civi
suit for a declaration |lies against those who
interfere wth a religious procession or its
appropri ate observance."

In Chandu Sajan Patil v. Nvahal ehand(2) the Full Bench held

t hat a citizen had an inherent right to conduct a

nonr el i gi ous processi on through a public road.

This Court followed the decision of the Privy Council in

Shaikh Piru Bux v. Kalandi Pati (3 ). It is true these

decisions primarily deal with processions but the statutes

of the country, notably the Police Acts, deal with
assenbl i es and processions on the same basis, and as pointed
out by Benson, J., a procession is but an assenbl y in
noti on.

This Court considered the question of the right of citizens
to carry on notor transport business on highways in Saghir
Ahrmrad v. State of U P.(4). The followi ng passage from
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t he j udgnent of Venkatarama Ayyar J., in CS. S Mtor
Service v. State Madr as(5) was approved
"The true position thenis, that all public

streets and roads vest in the State, but that
the State holds them as trustees on behalf of
the public. The nenbers of the public are
entitled as beneficiaries to use them as a
matter of right and this right is limted only
by the similar rights possessed by every ot her
citizen to use the pat hways. The State as
trustees on behalf of the public is entitled
to impose all such limtations on the
character ‘and extent of the user, as may be
requisite for protecting the rights of the
public generally; .... but subject to such
limtations the right of a citizen to carry on
busi ness in transport vehicles on public
pat hways  can not « be denied to him on the
ground that the State owns the hi ghways."
(1) 52 1. A" 61 (2) A I.R 1950 Bom 192
(3) Civil Appeal No. 25 of 1966; Judgnent dated October 29,
1968) .
(4) [1955] 1 S.C R 707, (5) [1952] 2 ML, J. 894
of
280
W are wunable to appreciate how this passage mlitates
agai nst the contentions of the appellant. The Court was not
t hen concerned ’'with the wuse of  public streets for
processi ons or neetings.
It seenms to us that it follows fromthe above discussion
that in India a citizen had, before the Constitution, a
right to hold nmeetings on public streets subject to the
control of the appropriate authority regarding the tinme and
pl ace of the neeting and subject to considerations of public
order. Therefore, we are unable to hold that the inpugned
rules are ultra vires s. 3 3 (1) of the Bombay Police Act
insofar as they require prior  permssion for hal di ng
neeti ngs.
This takes us to points, (2) and (3) nentioned above. It is
not surprising that the Constitution-nakers conferred a
fundanental right on all citizens 'to assenbl e peaceably and
without arms’. Vhile prior to the comng into force of ~the
Constitution the right to assenble could have been abridged
or taken away by law, now that cannot be done except by
i mposi ng reasonabl e restrictions within Art. 19(3). But it
is urged that the right to assenbl e does not nean that that
right can be exercised at any and every place. This Court
held in Railway, Board v. Narinjan Singh(l) that there is no
fundanental right for any one to hold neetings in governnent
prem ses. |t was observed
"The fact that the citizens of this- country
have freedom of speech, freedom to assenble
peaceably and freedomto form associations or
uni ons does not mean that they can exercise
those freedons in whatever place they please."
This is true but nevertheless the State cannot by |aw
abridge or take away the right of assenbly by prohibiting
assenbly on every public street or public place. The State
can only make regulations in aid of the right of assenbly of
each citizen and can only inpose reasonable restrictions in
the interest of public order.
This Court in Babulal Parate v. State of Matharashtra 2
rightly observed
"The right of citizens to take out processions
or to hold public neetings flows from the
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right in Art. 19(1) (b) to assenble peaceably
and without arns and the right to nove
anywhere in the territory of India."
(1) [1969] 3 C R 548, 554.
(2) [1961] 3 S.C R 423; 438.
281
If the right to hold public neetings flows fromArt. 19 (1)
(b and Art. 19 (1) (d) it is obvious that the State cannot
i mpose unreasonabl e restrictions. It nust be, kept in mnd
that Art. 19(1)(b), read with Art. 13, protects citizens
against State action. It has nothing to do with the right
to assenble on private streets or property wthout the
consent of the owners or occupiers of the private property.
This |l eads us to consider whether s. 3 3 (1) (o) of the Act
and the rules violate Art. 19(1) (b). W do not think Art.
19(1) (a) is attracted on the facts of the case.
We cannot appreciate hows. 33(1)(0) violates Art. 19(1)
(b). It enabl es the Conm ssioner to make rules to regulate
the assenblies and processions.  Wthout such rules, in
crowdedpublic streets it would be inpossible for citizens
to enjoy their various rights. Indeed s. 33(1)(0) may be
said to have beenenacted in aid of the rights under Art.
19(1) (a) and 19(1)(d).
W may nention that the sub-section has nothing to do wth
the formation of assenblies and processions. It deals wth
persons ,is nmenbers of the assenblies and processions.
The real point in this case is whether the i npugned rules
violate Art. 19(1)(b). Rule 7 does not give any gui dance to
the officer authorised by the Conm ssioner of Police as to
the circunstances in which he can refuse permssion to hold
a public neeting. Prima facie, to give an arbitrary
discretion to an officer is an unreasonable restriction. It
was urged that the Marginal Note of 's. 33-power to nmmke
rules for regulation of traffic and for preservation of
order in public place, etc.-will guide the officer. It s
doubtful whether a marginal notecan be wused for this
purpose, for we cannot inmmgine the officer referring to the
marginal note of the section and then deciding ‘that his
discretion is limted, specially as the narginal note ends
with "etcetera’. It is also too nuch to expect himto | ook
at the schene of the Act and decide that his discretion .is
[imted.
W nmay in this connection refer to Cox v. Louisians(l)-
After starting that "fromall evidence before us it~ appears
that the authorities in Baton Rouge, permit _or prohibit
parades or street neetings in their conpletely uncontrolled
di scretion" it was observed
"This Court has recogni zed that the | odgi ng of
such broad discretionin a public officia
allows himto determ ne which expressions of
view will be permtted and which will not.
This thus sanctions a device for the
(1) 13 L.Ed. 2d.471; 486 paras 15,16, 17.
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suppressi on of the comunication of ideas and
permts the official to act as a censor. See
Saia v. New York, supra, 334 US at 562, 92 Led
at 1578. Also inherent in such a system
allowing parades or nmeetings only wth the
prior perm ssion of an official is the obvious
danger to the right of a person of group not
to be denied equal protection of the |aws.
See N enmotko v. Maryland, supra, 340 US at
272, 284, 95 Led at 270, 277; cf Yick W. .
Hopkins, 118 US 356, 30 L ed 220, 6 S Ct 1064.
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It is clearly unconstitutional to enable a
public official to determ ne which expressions
of vieww Il be permtted and which will not
or to engage in invidious discrimnation anong
persons or groups either by use of a statute
providing a system of broad discretionary
licensing power or, as in this case, the
equi val ent of such a system by selective

enforcenent of an extrenely br oad
prohibitory statute.”

"It is, of course, undi sput ed t hat
appropriate, limt-

ed discretion, under properly drawmn statutes
or ordinances, concerning the tinme, place,
duration, of manner of use of the streets for

public assenbl i es may be vest ed in
admi nistrative officials, provided that such
limted di scretion is "exerci sed with

"uniformty of nmethod of treatnment upon the
facts of each application, free from inproper
or inappropriate considerations and from un-

fair di scrimnation’. .. and with a
systematic, consistent and just order

of t'r eat nent, with ref erence to the
conveni ence of public use of the
hi ghways........ Cox v. New Hanpshire, supra,

312 US at 576, 85 L ed-at 105, 133 ALR 1396.
See Poul os v. New Hampshire, supra.
"But ‘here it is clear that the wpractice in
Bat on Rouge allowing unfettered discretion in
local officials in the regulation of the use
of the streets for peaceful parades and
nmeetings is an unwarranted abridgnent of
appellant’s freedom  of speech and assenbly
secured to himby the First Amendnent, as
applied to the States by the Fourteenth
Anendnent . "

These extracts clearly bring out the dangers of conferring

arbitrary discretionary powers.

W may nmeke it clear that there is nothing wong in requir-

ing previous permssion to be obtained before -holding a

public nmeeting on a public street, for the right which flows

fromArt.

283
19 (1) (b) is not aright to hold a neeting at any place and
time. It is a right which can be regulated in the -interest

of all so that all can enjoy the right.

In our viewrule 7 confers arbitrary powers on the officer
aut hori sed by the Conmi ssioner of Police and nmust. be struck
down. The other Rul es cannot survive because they nerely
lay down the procedure for obtaining permssion but. it is
not necessary to strike themdown for without Rule 7 they
cannot operate. Rule 14 and Rule 15 deal both wth
processions and public neetings. Nothing we have said
affects the wvalidity of these tw rules as, far as
processi ons are concer ned.

In view of this conclusion it is not necessary to decide the
ot her points raised by the Ilearned counsel for the
appel | ant s.

A nunber of other Anerican cases were referred to in the
course of arguments but we do not find it useful to refer to
an of themin detail. It is, however, interesting to note
that in the United States of America the right to wuse
streets and parks And public places "has fromancient tine
been a part of the privileges, immnities, rights and
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liberties of citizens. The privilege of a citizen of the
United States to use the streets and parks for comruni cation
of views on national questions may be regulated in the
interest of all; it is not absolute, but relative, and nust
be exercised in subordination to the general confort and
conveni ence, and in consonance with peace and good order

but it nust not, in the guise of regulation, be abridged or
denied." (vide Roberts, J., in Hague v. C. 1.0 (83 L. Ed

1423 at 1436-37)]. This passage was cited with approval in
Shuttlesworth v. Birmngham (22 L. Ed. 2.nd, 162 at 168).

In the result we set aside the judgment of the Hi gh Court,
allow the appeal and declare that r. 7 of the Rules framed

by Conmissioner of Police, Ahnmedabad, is void as it
infringes Art. 19(1)(b) of the Constitution. W need hardly
say that it will be open to the Comissioner of Police,

Ahrmedabad, to frame a proper rule or rules.
MATHEW J. | agree with the conclusion of nmy Lord the chief
Justice but ny reasons for that conclusion are different.
The appellant filed an application tinder Art. 226 of the
Constitution in - the High Court of GQujarat at Ahnedabad,
prayi ng for —a declaration that —orders cont ai ned in
Annexures, A and 'B to that application, by which the
Deputy Comm ssioner of Police Special Branch Ahnmadabad the
2nd respondent refused to grant perm ssion to the appell ant
to hold public neetings near Panch Kuva Darwaja on the 4th
and 5th Septenber 1969, were invalid and that rules 7 to 11
14 and 15 franed under s.3(1)
284
of the Bonbay Police Act, 1951, as applied to Saurashtra
area in GQ@ujarat which prescribe the requirenment  of prior
perm ssion and the nethod of applying for the sanme, etc.,
were ultra vires the sub-section and violative of his
fundanmental right under Art. 19(1) (a) and (b). The Court
found that the principal prayer in-the application, | nanely,
the challenge to the validity of the two orders, had become
infructuous by lapse of time as the dates on which the
i ntended neetings were to be held had | ong since passed but
considered the question whether rules 7 to 11, 14 and 15
were intra vires section 33(1) and whether they would
violate the fundanental rights of the applicant under Art.
19(1) (a) and (b) of the Constitution.  The Court  dismni ssed
the application holding that the rules were intra vires the
sub-section under which they were franed and that they did
not violate the fundanmental rights of the petitioner under
Art. 19 (1) (a) or (b) This appeal is by certificate from
that judgment.
Section 33(1) (o) of the Bombay Police Act, 1951, provides
"33(1) The Conmi ssioner and the District
Magi strate, in areas under their  respective
charges or any part thereof, may nmake, /alter
or rescind rules or orders not inconsistent
with this Act for;
XX XX XX XX XX XX XX XX XX XX
(o) regul ati ng the conduct of and behaviour
or action of persons constituting assenblies
and processions on or along the streets and
prescribing in the case of processions, the
routes by which, the order in which and the
times at which the sane may pass;"
Rule 7 of the Rules franed by the Comm ssioner
of Police under s. 33 (1) (o) provides :
"7. No public neeting with or w thout | oud-
speaker, shall be held on the public street
within the jurisdiction of the Conmi ssionerate
of Police, Ahmedabad City unless the necessary
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permssion in witing has been obtained from

the, officer authorised by the Conm ssi oner of

Police."
The appellant subnitted that S. 33(1)(o0) did not enpower the
Conmi ssioner or the District Magistrate to frane a rule
requiring a person to obtain prior permssion for conducting
a public nmeeting on a public street, as such a rule would
inmply that the Conmi ssioner or the District Magistrate has
power to refuse permission for. holding such a neeting as a
power to permt
28 5
normally inmplies a power not to permt and so, the rule is
bad. (It was under rule 7 that the Conm ssioner refused
perm ssion to hold neetings on the 4th and 5th Septenber,
1969).
What the sub-section provides is making of rules for
"regul ating’ the conduct and behaviour, or action of persons
constituting assenblies. The sub-section presupposes an
assenbly ~‘and authorises the making of rule for regulating
the conduct, behaviour or action of the persons who are
menbers thereof. Rule 7 impliedly gives power to the
Commi ssioner to refuse permission to hold a public neeting
and, when a meeting i's prohibited, there is no question of
regul ating the conduct,  behaviour or " action of persons
constituting assenbly, as, ex-hypothesi, no assenbly has
been constituted. The sub-section does  not aut hori se
framing of rules to regulate the conduct, behaviour or
action or persons before an assenbly is constituted. Before
an assenbly is constituted, every menber of the public is a
potential nenmber of it, because every such nmenber, if he so
choose. right become a nmenber of the assenbly. ~Does, then
the sub-section authorise the making of rules to regulate
the conduct, behaviour or action of every such nenber
bef ore he becones a nenber of the assenbly ? | think not.
A power to "regul ate’ does not normally include a power to
prohi bit (see Toronto v. Virao(l), Ontario v. Canada(?2). A
power to regulate inplies the continued existence /of that
which is to be regulated (see Birm ngham and M dl and / Mot or

Omibus Col. Ltd. v. Wircestershire County Council (). |
rule | authorises the Conmi ssioner to prohibit a public
nmeeting, is it <consistent wth the sub-section whi ch
aut horizes only "regulating the conduct.,. - " ? \Wen the

Legi sl ature wanted to give the rule naking authority a power
to frame rules prohibiting an activity, it has taken care to
do so by the appropriate word . For instance, ~sub-section
(p) of s. 33(1) speaks of "prohibiting the hanging or
placing of any cord or pole across a street. . . . ",
subsection (g) of s. 33 (1) relates to "prohibiting the
placing of building materials in any street".. In  these
sub-sections, the word 'prohibit’ is used to show that the
rule meking authority has power to pass a rule prohibiting
the activities therein nmentioned. Sinilarly sub-section (x)
of s. 33 (1) provides for "regulating or prohibiting the
sale of any ticket The juxtaposition of these words is a
further indication to showthat the |legislature intended
di fferent connotations to the words. | amnot saying that a
power to regulate can never include a power to prohibit.
But the context here does not comnpel such

(1) [1896] A.C. 88.

(2) [1896] A.C. 348.

(3) [1967] 1 WL.H 409.
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a reading. Rule 7 is, therefore, ultra vires the sub-
section. Even if the rule is ultra vires the sub-section

the appellant will not be entitled to hold public rmeetings
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on the street in question unless the appellant has the right
inlaw to do so. It was, therefore, argued on behal f of the
appel l ant that every citizen has the fundanmental right to
hol d public nmeetings on a public street.
The respondents, however, submitted that, in India, the |aw
is, that there is no right, let alone a fundanmental one, to
hold public neeting on public street. |In Saghir Ahnmad v.
The State of U P. and others(1), this Court said
"According to English law, which has been
applied all along in India, a highway has its
origin, apart fromstatute,, in dedication,
ei ther express or inplied, by the owner of the
land of a right of passage over it to the
public and the acceptance of that right by the
public".
The only right acquired by the public is a right to pass and
repass it at their pleasure for the purpose of legitimte
travel . Ex-parte Lew s(2), WIIls, J. speaking for- the Court
sai d
"A-claimon the part of persons so ninded to
assenmble in~ any nunbers, and for so long a
time as they please to remain assenbl ed, upon
a highway, to the detriment of others having
equal ~ right, is inits nature irreconcilable
with/'the, right of free passage, and there is,
so far as we have been able to ascertain, no
authority whatever in favour of it. It was
urged ‘that the right of public neeting, and
the right of occupying any unoccupied |land or
hi ghway  that might seem appropriate to those
of her Majesty’s subjects who wish to neet

there, were, if not synonynous, ‘at |east
correl ative. W fail to appreciate the
argunent . "

In Reg. v. Ominghame Grahamand Burns(:) the Conmi ssioner
of Police, in the exercise of his powers vested in hi munder
the Metropolitan Police Act, 1839, issued an order that "no

organi sed procession shall be allowed to approach the
Trafal gar Square on Sunday the 13th instant". |t was argued
that he had no power to forbid an orderly —meeting. But

Charles, J. in charging the jury said
"I can find no warrant for telling you -that
there is a right of public neeting either in
Tr af al gar Squar e or any ot her public
t hor oughf are. So far as | know the law of
Engl and, the use of public thoroughfares is
for people to pass and repass along them
That is the

(1) [21965] 1 S.C.R 707, 715. (2) (1888) Law Reports 21

QB. D 191

(3) (1886-90) Cox's Crimnal Law Cases. Vol. 16, 420, 29-

30.
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purpose for which they are, as we say,
dedi cated by the owner of themto the use of
the public and they are not dedicated to the

public wuse for any other purpose that | know
of than for the purpose of passing and re-
passi ng; "

A neeting held on a highway, although it mght be a
trespass. against the Authority in which the highway is
vested is not,, on that ground, wongful against the nenbers
of the public. As far as they are concerned the neeting is
a wong only if it is a nuisance. As the public are
entitled to the unobstructed use of the highway for passing
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and repassing, any neeting which appreciably obstructs the
hi ghway woul d seemto constitute such a nuisance. The test
is whether it "renders the way | ess conmodi ous than before

to the public". The fact that sufficient alternative
passage space is left is no defence. "It is no defence to
show that...... though a part of the highway actually used

by the passengers is obstructed, sufficient available space
is left." (1) Mreover, it is not necessary to prove that
any one has been obstructed; the placing of obstructions on
a public road or street in a manner calculated to create an
obstruction to traffic is an offence although no person or
carriage may have been actually obstruct ed. In GII wv.
Carson and IV Nield(2) Viscount Reading, C.J. said
“I'n my judgnent it is not necessary to prove
that a person has been actually obstructed, it
is quite sufficient to prove circunstances
from which the justices can conclude that in
the ordinary course persons may be obstructed,
and that the actual use of the road was cal-
culated to obstruct even though no person was
proved to have been obstructed."
Applying these rules to the special facts of a public
nmeeting in the highway, it would appear that such a neeting,
however reasonabl e and desirable its purposes may be, is a
nui sance if it causes any appreci able obstruction, and that
it is not necessary to prove that in fact, any one has been
prevented from passing. In De Morganv. Metropolitan Board
of Wirks(3) it was held that although there is a wdespread
belief that the general public has a right to hold neeting
on a comon, no such.right was known to the 1l aw VWhen it
was argued that such neetings were always permitted, Lush.

J. is reported to have said that *"such “uses did not
constitute a right or prove anything nmore than an excused or
licensed trespass". It may be stated, therefore. that if
every unlicensed public nmeeting is a trespass, as against a
person

(1) Hal sburly, Hailshamed., Vol. xvi, p. 355

(2) [1917] 2 K. B. 674, 677.

(3) [1880] 5 QB.D. 155, 157.
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or body of persons in whomthe surface of the highway .is

vested, then this obviously may limt the so called right of

public neeting to the 'Vanishing point.

Dicey in his Law of the Constitution(l) has observed’
"A has a right to wal k down the Hi gh Street or
to go on to a conmon. B has the sane right.
C, Dand all their friends have the sane right
to go there also. 1In other words, A B, C and
D, and ten thousand such, have’ a right to
hold a public neeting; is

It might not follow that because A, B, C. D, etc., have a
right to wal k down the H gh Street, they have a | lega
right to hold a public neeting. Beatty v. G | | banks(2)

whi ch dicey cites as the | eading case on the | aw of public
neeting was not directly concerned with this question as the
appel l ants there who were | eading a procession through the
street intended to hold their meeting on private prenises.
Di cey has hinself pointed out in the Appendix to the eighth
edition of the book as follows : (3)
"Does there exist any general right of mneeting
in public places? The answer is easy. No
such right is known to the |aw of Engl and.
SR But speaking in general terms the
Courts do not recognise certain spaces as set
aside for that end. 1In this respect, again, a
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cromd of a thousand people stand in the sane
position as an individual person. |If A wants

to deliver a lecture, to nmake a speech, or to
exhibit a show, he must obtain some room or
field which he can legally wuse for hi s
pur pose. He rmust not invade the rights of
property-i.e., comit a trespass. He nmust not
interfere with the conveni ence of the public-
i.e., create a nuisance.
"The notion that there is such a thing as a
right of meeting in public places arises from
nor e t han one conf usi on or erroneous
assunption. . The, right of public neeting-that
is, the right of all nen to conme together in a
pl ace where they may lawfully assenble for any
| awful ~ purpose, and especially for politica
di scussion-is confounded with the totally
different and falsely alleged right of every
man to use for'the purpose of holding a
neeting any place which in any sense is open
to the public. The two rights, did they both
exist, are essentially different, and in many
countries are

(1) A V. Dicey, Law of the Constitution, 10th ed., 271-272.

(2) [1882] 9 QB.D. 308

(3) Appenx to Law of the Constitution 8th ed, Note' V on

Question connected with th.- right of public neeting", pp.

498- 499.
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regul ated by totally different rules. It is
assuned agai n that squares, streets, or roads,
whi ch every nman nmay lawfully use, are
necessarily available for the holding of a
neeti ng. The assunption is fal se. A crowd
bl ocking up a highway will probably 'be a

nuisance in the legal, no less than in the
popul ar sense of the term for they interfere
with the ordinary citizen's right to use the
locality in the, way pernmitted to hinm by |aw
H ghways, indeed, are dedicated to the public
use, but they nust, be used for passing and
going along them and the legal node of use
negatives the claimof politicians to “use a
hi ghway as a forum just as it excludes. -the
claim of actors to turn it into an open air
theatre. The crowmd who coll ect, and the persons
who cause a crowd, for whatever purpose, to
col | ect in a street, create a
nui sance..........
In Burden v. Rigle'r and another(1l), the evidence showed
that the urban authority. had tacitly licensed the  neeting
and so it was not a trespass as against them, No evidence
was also adduced that the nmeeting caused any appreciable
obstruction on the highway and so there was no proof of —any
nui sance. The Court held that the fact that a public
neeting is held upon a highway does not nmake the neeting
unl awful whether it is unlawful or not depends wupon the
circunstances in which it is held e.g., whether or not an
obstruction is caused, The Court further, held that even
though there is noright to hold a neeting on a highway,
i.e., no absolute Ilegal right, it does not necessarily
follow that, if a neeting is held, it may not be [awful.
And after referring to the decision-in Ex-parte Lew s(2)
already referred to, the Court said that the convenors of a
nmeeting cannot, under all circunstances, insist on holding a
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neeti ng.

In Harrison v. Duke of Rutland(3), Lord Esher M Cbserved:
"Hi ghways are no doubt dedicated prima facie
for the purpose of passage; but things are
done upon them by everybody whi ch are
recognised as being rightly done, and as
constituting a reasonable and usual nopde of
using a hi ghway as such."

In Hal shury’s Laws of England(4), it is said, that. it is a
nui sance organise 'or take part in a procession or rmeeting
which naturally results in an obstruction and is. an
unr easonabl e use of the hi ghway
(1) [1911] L.R 1 K B.337
(2) [1965] 1 S.C R 707. 715.
(3) [1893] QB. 142, C. A at 146
(4) Hailssham Edition, Vol xvi, p. 362 " Highway".
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Public processions are prima facie legal. If A0 B and C
have each a right to pass and repass on the highway, there
is nothing illegal in their doing so in concert, unless the
procession is-illegal on sonme other ground (see Manzur Hasan
V. Muhamed Zaman( | ) and Chandu Saj an Pati | V.
Nyshal chand( 2) . "As"the public interest is paramount, it
is sometines suggested that, on the analogy of a public
neeti ng, any procession which causes an appr eci abl e
obstruction to the highway nmust be a public nuisance. This,
however, is not so. As a public neeting is not one of the
uses for which the highway has been dedicated,-it is a
nui sance if it appreciably obstructs the road. It is no
defence to show that sufficient available space is left if a
part of the highway actually used by passengers is
obstructed. But, and this is npst inportant, in the case of
a procession, the test is whether inall the circunstances
such a procession is a reasonabl e user of the highway, and
not nerely whether it causes an obstruction. Thus to take
an obvious illustration, the tenmporary crowmding in a street
occasi oned by people going to a circus or leaving it is not
a nuisance, for if such a tenporary obstruction ‘were not
permtted then no popular show, could ever be -held" (see
Goodhart, Publ i c Meet i ngs and Processi-ons(3)-. The
di stinction between the use of a highway to hold a public
nmeeting and the use of it to conduct procession thereon is
pointed out by the author and he takes the view that no
person has a right to use a highway for holding public
neeting even though no nuisance is created. According to
him under the law, a person can use a highway for the
purpose for which it has been dedicated i.e.; to pass and
repass and any other unlicensed use, however ‘desirable it
may be from ot her standpoints, is legally wongful.

In Lowdens v. Keaveney(4), G bson, J. said that a procession

is primn facie legal and that it differs from "the

collection of a stationary crowd" but that a procession may
become a nuisance if the right is exercised unreasonably or
with reckl ess disregard of the rights of others.

Justice Holnmes, while he was Chief Justice of the Massa-

chusetts Suprene Court said
" For t he | egi sl ature absol utely or
conditionally to forbid public speaking in a
hi ghway or public park is no nor e an
i nfringement of the rights of a menber of the
public than for the owner of a private house
to forbid it in his house. When no
Proprietary rights interfere, the legislature
may and the right of the public

(1) 52 T.A 61.
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(3) Canbridge Law Journal (1936-38), 6, 171

(2) A l1.R 1950 Bom 192.

(4) (1903) 2 1.R 82.

291

I ml5

to enter wupon the public place by putting an end to the

dedication to public use. So it may take the less step of

limting the public use to certain purposes.”

This dictum was quoted and approved by the U S. Suprene

Court Davis v. Massachusetts(1l). But |later decisions of the

U S. Suprene Court have politely distinguished the case. In

Hague v. C1.0(2), Justice Roberts, speaking for the

majority, said
"Wherever the title of streets and parks nay
rest, they have imenorially been held in
trust for the use of the public and tinme out
of mnd, ~have been wused for purposes of
assenbl y, comuni-cati ng t hought s bet ween
citizens, and discussing public questions.
Such use of the streets and public places has,
from ancient times, ~been a part of t he
privileges, inmmunities, rights and Iiberties
of ~citizens.  The privilege of a citizen of
the United States to use the streets and parks
for comuni cation of views on nati ona
guestions nmay be regulated in the interest of
all; it is not absolute but relative, and nust
be exercised in subordination to the genera
confort ~and convenience and in consonance wth
peace and good order; but it must not, in the
gui se of regul ation, be abridged or denied."

This dictum has been followed in Kunz v.~ New. York (3

Shuttl esworth v. Birm ngham (4 ).

Freedom of assenbly is an essential elenent of any ' deno-

cratic system At the root of this concept lies the
citizens” right to meet face to face with others for the
di scussi on of their i deas and probl ens-religi ous,
political,, econom ¢ or social. Public debat e and

di scussion take nmany forns including the spoken and the
printed word, the radio and the screen. But assenblies face
to face performa function of vital —significance in our
system and are no less inportant at the present tine  for
the education of the public and the formation of _opinion
than they have been in our past history. The basic
assunption in a denocratic polity is that Governnent shal
be based on the consent of the governed. But the consent of
the governed inplies not only that the consent shall be free
but also that it shall be grounded on adequate |information
and discussion. Public streets are the "natural’ places for
expression of opinion and di ssem nation of ideas. Indeed it
may be argued that for sone persons these places -are the
only possible arenas for the effective exercise of | their
freedom of speech and assenbly.

(1) U S. 43 (1897).

(2) 307 U S. 496, 515-516.

(3) 340 U.S. 490.

(4) 394 U.S. 147, 152.
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Public neeting in open spaces and public streets forns part
of the tradition of our national life. In the pre-

| ndependence days such neetings have been held in open
spaces and public streets and the people have cone to regard
it as a part of their privileges and imunities. The State
and the |local authority have a virtual nonopoly of every
open space at which an outdoor neeting can be held. I f,
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therefore., the State or Miunicipality can constitutionally
close both its streets and its parks entirely to public
neetings, the practical result would be that it would be
i mpossible to hold any open air neetings in any large city.
The real problemis that of reconciling the city’s function
of providing for the exigencies of traffic in its streets
and for the recreation of the public inits parks’ with its
other obligations, of providing adequate places for public
di scussion in order to safeguard the guaranteed right of
public Assenbly. The assunption nade by Justice Holmes is
that a city owns its parks and highways in the same sense
and wth the sanme rights a private owner owns his property
with the right to exclude or admit anyone he pl eases. That
may not accord with the concept of dedication of public
streets and parks. The parks are held for public and the
public streets are also held for the public. It is
doubtless true that the State or local authority can
regul ate its property in order to serve its public purposes.
Streets and public parks exist primarily for other purposes
and the social interest prompted by untranmel ed exerci se of
freedom of utterance and assenmbly in public street mnust
yield to social interest which prohibition and regul ati on of
speech are designed to protect. But there is a
constitutional difference between reasonable regulation and
arbitrary exclusion.

The framers of the Constitution were aware that public
neetings were being held in public streets and that the
public have cone to regard it as part of their rights and
privileges as citizens. It is doubtful whether, under the
conmmon law of the land, they  have any -such right or
privilege but, nobody can deny the de facto exercise of the
right in the belief that such a right existed. Conmon error
facit jus (comon error nmakes the lLaw). This error was
grounded on the solid substratumof continued practice,
over the years. The confernent of a fundanental right of
public assenbly would have been an-exercise in utility, if
the Governnment and the local authorities could |egally close
all the normal places, where alone, the vast mgjority of the
peopl e coul d exercise the right. Qur fundanmental rights of
free speech and assenbly are nodelled on the Bill of R ghts
of the Constitution of the U S . A[ see Express -Newspapers
(Private) Ltd. and Another v. The Union of India  and
ot hers(1)]

(1) [1959] S.CR 12, 121
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would be relevant then to |look to the anbit and reach of
those rights in the United States to determ nE their content
and range in India. On closer analysis, it will be found
that the basis of Justice Roberts’ Dictum in Hague v.
C.1.0(1) is the continued de facto exercise of the /right
over a nunber of years. | think the same reasoning can be
appl i ed here.

The power of the appropriate authority to inpose reasonable
regul ation in order to assure the, safety and conveni ence of
the people in the use of public highways has never been
regarded as inconsistent with the fundanmental right of
assenbly. A systemof licensing as regards the tinme and the
manner of hol ding public nmeetings on public street has not
been regarded as an abridgement of the fundanental right of
public assembly or of free speech. But a system of
licensing public neeting will be upheld by Courts only if
definite. standards are provided by the law for the guidance
of the licensing authority. Vesti ng of unr egul at ed
di scretionary power in a licensing authority has always been
considered as bad [see the cases on the point discussed in
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the concurring opinion of Justice Frankfurter in N enotko v.
Maryl aNd(2)].

If there is a fundanmental right to hold public neeting in a
public street, then | need hardly say that a rule like Rule
7, which gives an ungui ded discretion, practically dependent
upon the subjective whimof an authority to grant or refuse
perm ssion to hold a public neeting on public street, cannot
be held to be valid. There is no nmention in the rule of the

reasons for which an application for Ilicence can be
rej ected. "Broad prophylactic rules in the area of free
expr essi on and assenbly are suspect. Preci si on of

regul ation nmust be the touch stone in an area so closely
touchi ng our precious freedons" [see NAACP v. Button(3).

| would allow the appeal

BEG J. | have had the advantage of readi ng the judgnents of
Mylord the Chief Justice and nmy |earned brother Mthew. I
would like to indicate why, despite ny difficulties, |
conclude ‘that Rule 7 of the rules nade under Section 33(0)
of the Bom bay Police Act, 1961 (hereinafter referred to as
"the Act’), iswvoid. The difficulties | refer to arise
mainly fromtwo considerations © firstly, it is abundantly
clear that there is no separate right of "public neeting"
et alone a constitutional fundanental right so described,
and, in any case, there, is no such right attached to public
streets which are /dedicated for the particular purpose of
passi ng and repassing with which any recognition of a right
to hold a nmeeting on a public thoroughfare wll obviously be

i n-

(1) 307 U.S. 496. (2) 340 Us. 268
(3) 371 US. 415. 438 (1963)
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consi stent; and, secondly, although Rule 7 apparently gives
a wide discretionary power to give, or to refuse permssion
to hold a neeting on a "public street™, so that it is
capable of being misused or so used as to enable

unjustifiable discrimnation, yet, it is possible to find

sonme guidance, as the H gh Court (of Qujarat found,  in the
preanmble as well as in Section 33 (0) of the Act .
Therefore, it may be possible torely here, as the High

Court had done, upon the presunption that even t he ‘appar
ently w de discretionary powers vested by Rule 7 in
the Comm ssioner of Police, a highly responsible police
officer, will not be abused. It is certainly arguable with
sone force that the power of the High Court; (to strike down
an inproper exercise is a sufficient safeguard against its
m suse so that it nmay not be necessary to strike down Rule 7
at all. Furthernore, in (the case before us, a good enough
reason was given by the Comm ssioner to justify a refusal
We are, however, also concerned with the validity of Rule 7
which nmay be relied upon for future refusals or grants of
perm ssion which will, it is urged, effect the petitioner’s
ri ghts.
There is doubt that a "public street", as it 1is conmonly
understood, is really dedicated for the use of the public
for the purpose of passing, and repassing on it and not for
any other purpose. |In this respect, it appears to nme that
the law in this country, as laid down by this Court in
Saghir Ahmad v. State of U P.(1) and the Mini cipal. Boar d,
Mangl aur v. Sri Mahadeoji Mharaj(2), is not different from
the Law in England found stated in Halsbury's Laws of
Engl and (3) , as follows :
"The right of the public is aright to 'pass
along’ a highway for the purpose of legitinmate
travel, not to '"be on' it, except so far as
their presence is attributable to a reasonable
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and proper user of the highway as such".
A right to use a public highway for the purpose of carrying
on transport business or other forms of trade such as
hawki ng, or, to take out a procession through it, is really
incidental to a reasonable user of the highway by the,-
public. It would be fully covered by the purpose for which
the public road is deenmed to be dedicated. But. as regards
the supposed right to hold a "Public neeting" on a highway,
it appears to nme that the following observations from
Bl ackwel I 's "Law of Meetings" (9th Edn..p. 5), could apply
equal ly well here
"There appears to exist a view that the public
has a right to hold neetings for political and
other purposes on the highway. This is an
er roneous-assunption
(1) Alit 1954 S.C. 720. (2) [1965] S.C.R p. 242.
(3) Hal sbury’s Laws of England ' Third Edn. Vol, 19, p. 73.
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A public highway exists for the purpose of
free passage only, and for purposes reasonably
incidental to this right. There can be no
claim on the part of persons who desire to
assenbly for the purpose of holding a nmneeting
to do so-on the highway.  The claim is ir-
reconcilable wth the purpose for which a
hi ghway exi sts".
I do not find it possible to accept the viewthat a nerely
erroneous assunptiion can ever formthe basis  of a right
unl ess buttressed by sonething stronger
No doubt a meeting held on a highway will not necessarily be
illegal. It nmay be sanctioned by customor rest on perms-
sion, from an authority prescribed by statute, to put a
particular part of the public highway to an exceptional and
extraordinary wuser for a limted duration even though such
user may be inconsistent with the real purpose for which the
hi ghway exists. The right has, however, to be shown to
exi st or have a legal basis, in every case in which/a claim
for its exercise is nade, with reference to the particular
part of the highway invol ved.
The Privy Council pointed out, in Lakshmi dhar Msra & Os.
v. Bangalal & Os.(1), the right to user of a ~particular
piece of land for a particul ar purpose, such-as holding a
fair, may be part of the customary |law of locality. Thus, a
customary right to use a highway for special purposes
sonmetines may exi st provided the ingredients of such aright
are established although the customary right  may  not be
consistent with the purpose for which the highway is

dedi cat ed. Proof of such a customary right attaching to a
particular part of a highway must, however, be a matter of
evidence in every case. It seens clear to ne that ~we are

not concerned wth such rights as they were not - set up
anywhere in the case be-fore us, and, even if such a ' right
had been set wup, it <could only be adjudicated upon
satisfactorily in a civil suit.

No doubt Dicey's Law of the Constitution (10th Edn. p. 271-
272) contains a passage which deals with the right of a
subject to pass. through a highway and to proceed to "a
conmon" together with others in procession and to hold a
public neeting, for political or other purposes w thout
obtaining the prior perm ssion of any authority to exercise

such a right. I am however, unable to read into this
passage the further right of holding a public neeting on a
hi ghway or public street. It seens to me that what is

referred to there is only the right to pass through
(1) AIR 1950 P.C. p. 56
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a public thoroughfare in order to proceed to and hold a

neeting on "a common". There may be a right of wusing "a

conmon" for the purpose of holding public neetings by
cust om
In the Appendix to Dicey's "Law of the Constitution(), the
position under the English lawis stated very clearly as
foll ows
"Does there exist any general right of neeting
in public places" The answer is easy. No such
right is known to the Law of Engl and.
PR But speaking in general terns the
courts do not recognise certain spaces as set

aside for that end. |In this respect, again, a
cromd of a thousand people stand in the sane
position as an individual person. If A wants

to deliver-a lecture, to make a speech, or to
exhibit ~a show, he must obtain some room or
field which he can legally wuse for his
purpose. He must not invade the rights of
property-i.e. commt a trespass. He must not
interfere with the conveni ence of the public-
i.e. create a nuisance.
"The notion that there is such a thing as a
right of ‘meeting in public places arises from
nore than one conf usi on or erroneous
assumption. The right of public neeting-that
is, the right of all men to cone together in a
pl ace where they may lawfully assenbl e for any
| awful  purpose, and especially for  politica
di scussion-is confounded with the totally
different and falsely alleged right of every
man to use for the purpose of holding a
neeting any place which in any sense is open
to the public. The two rights, did they both
exist, are essentially different, and in many
countries are regulated by totally different
rul es. It is assuned again that squares,
streets, or roads, which every man nmay
lawfully wuse, are necessarily —available for
the holding of a nmeeting. The assunption .is
fal se. A crowd bl ocking up-a highway wll
probably be a nuisance in the legal, no Iess
than in the popular sense of the term for
they interfere with the ordinary citizen's
right to use the locality in the way permitted
to himby law. H ghways, indeed are dedicated
to the public use, but they nust be used for
passing and going along them and  the  |ega
node of use negatives the claimof politicians
to use a highway as a forum just - a,-, it
excludes the claimof actors to turn it

(1) Dicey's Law of the Constitution-"8th Edn. Note 'V on

Questions connected with the right of public neeting*, p.

498- 499,
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into an open-air theatre. The crowd who collect, and the

persons who cause a crowd, for whatever purpose, to collect

in a street, create a nuisance......

Dicey does deal with a "right of public neeting" as though

it was an outcome of a right of assenmbly. But, he assunes

that an assenbly, which is stationary, as distinct from one

which is noving, nust be held at a place where there is

otherwise a right to hold such an assenmbly constituting a
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"public neeting". |If the term"neeting" signified the nere
neeting of one citizen with another it could be said that
such a meeting of nmany citizens on a particular portion of a
public highway is included within reasonable user of the
public highway for the purpose for which it was dedi cated so
long as it does not interfere wunreasonably wth simlar
rights of others. The term"public nmeeting", however, is
general ly used for a gathering of persons who stand or take
their seats at a particular place so as to be addressed by
somebody who is heard by or expresses the feelings of the
persons assenbl ed. If the term "neeting" were really
confined to what may be called a noving assenbly or
procession a right to hold it could be conprehended within
the right to take out a procession which should, it seens to
nme, be distinguished fromwhat is comonly understood as a
right to hold a public neeting. Such a neeting, if held on
a highway, must necessarily interfere with the user of the
hi ghway by others who want to use it for the purpose for
whi ch t he hi ghway nmust be deened to be dedi cated.

It is truethat there is a well recognised right of taking
out processions on public thoroughfares in this country as
an incident of the well understood right of their wuser by
the public. But, I findit wvery difficult to proceed
further and to hold that such a right could be extended and
converted into a/ right to hold a public neeting on a
thoroughfares The right to hold a public neeting may be
linked with or even flowout of rights under Article
19(1)(a) to express one’s opinions and 19(1)(b) to assenble
peaceably and without arms, just as the right to take out
processions or noving  assenblies may spring from or he
inextricably connected with these rights, yet, inasnmuch as
the right to hold a neeting at a particular place nust rest
on the proof of user of that place for the exercise of a
fundanental right, it appears to me that the right to such a
user must be established in each particular case quite apart
from or independently of fundanmental rights guaranteed by
Article 19(1) of our Constitution. it involves sonething
nore than the exercise of a fundanental right although that
sonmething nore may be necessary for and connected with the
exerci se of a fundanental right
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In Hague v. C 1.0 (1), Roberts, J. no doubt spoke of the
general right of the public in Anerica to use "streets and
parks .... for purposes of assenbly, conmunicating thoughts
bet ween citizens, and discussing public questions". But, |
do not find here a recognition of a right to hold a,~ public
nmeeting on a public thoroughfare. The passage relied upon
by the |earned Counsel for the appellant from this  case
referred to rights which could be exercised in "streets and
parks". A natural interpretation of this passage appears to
ne to be that whatever rights can be properly exercised by
menbers of the public on a public thoroughfare may be
exercised ,there but the others could be exercised in a park
where a public neeting could be held. Watever may be the
law in America, we have not been shown any authority for the
proposition that there is an unconditional right of holding
a public neeting at every public place, nuch less on a
public thoroughfare or street in this country, as a
necessary incident of the fundanental rights of either free
speech or of assenbly.

If the position rested ne.-rely on the comonly accepted
neaning of a "public street" and the purposes for which it
nust be deenmed to be dedicated it nmay have been possible to
argue that Rule 7 itself goes beyond the scope of the rule
maki ng power given by Section 3 3 ( 0) inasnuch as a
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stationary assenbly, as a public nmeeting nmust necessarily be
so long as the assenbly last, could not reasonably be within
the purview of Sec. 33(0O of the Act. But, the definition
of the public street in Section 2, sub. s. 15 of the Act
l ays down :
2(15) *"Street" includes any hi ghway, bridge,
way over a causeway, viaduct, arch, quay or
wharf or any road, |ane, footway, square,
court, alley or passage accessible to the
public, whether a thoroughfare or not".
If we bear this definition in mnd, it would appear that the
public could conceivably hold a neeting at a place falling
under this definition of a street. |If this is so, could the
Conmi ssi oner not be authorised to regulate it in the nanner
contenplated by Rule 77? | think he could, provided there
are sufficient safeguards against misuse of such a power.
Rule 7 is so worded as to enable the Conm ssioner to give or
refuse ~permssion to hold a public neeting at a place
falling within the definition of "a Street" wthout the
necessity of giving reasons for either a refusal or a

perm ssion. It will, therefore, be possible for him under
the guise of powers given by this rule, to discrimnate. |If
he chooses to give no reasons either for giving the
perm ssion or for refusing it, it will not be possible

(1) 307 U S 496, 515-516.
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for a Hgh Court or this Court to decide, w thout holding a
trial and taking evidence, what those reasons really are in
a particular case. Such a wi de power ny even enable an
exceptional wuser of . a public thoroughfare, conpl etely
inconsistent with the rights of the public to pass or
repass, to be nmade of it without sufficient justification
for it. The Comm ssioner nmay give permnission to use a place
for a public neeting on a public street, which may ' not be
suitable for it, to influential or powerful persons but deny
it to others. Al though, the right to hold a public  meeting
at a public place may not be a Fundamental Right by itself,
yet, it is so closely connected with fundanental rights that
a power to regulate it should not be left in _a nebulous
state. It should be hedged round wi th sufficient
saf eguards against its msuse even if it is to be  exercised
by the Conm ssioner of Police. He ought to be required to
gi ve reasons to show why he refuses or gives the permssion
for such exceptional user of a "street" as it is defined in
the Act. The rule should nmake clear the «circumstances in
which the permi ssion may be given or refused. Ther ef or e,
al t hough I have had ny serious doubts as to whether we need
declare Rule 7 invalid for a contravention of Art. 19 (1 )
(b) , of the Constitution, yet, on fuller consideration, |
respectfully concur with Mlord the Chief Justice in
declaring it invalid because it is capable of being used
arbitrarily SO as to discrimnate unr easonably and
unjustiably and thus to affect the exercise of rights

conferred by Articles 19(1) (a) and (b) wi thout sufficient
neans 'of control over possible msuse of power. The Rule
of law our Constitution contenplates demands the existence
of adequate neans to check possibilities of msuse of every
kind of power lodged in officials of the State. I  would
prefer to 'strike it down for contravening Article 14 of the
Constitution although, if its’ repercussions on the rights
guaranteed by Art, 19(1)(a) and (b) were also taken into

account, it could be struck down as an unr easonabl e
restriction on those rights as well.
For the reasons given above, | respectfully agree with the

order proposed by Mylord the Chief Justice.
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